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ARGUMENT

Petitioner's Covering is not a "structure"
Appellee accurately states in its brief that the Appellant concedes that the carport
erected by the Appellant satisfies the first part of the definintion of structure in that it is
fixed to the ground. Appellee then argues that "the definition of structure does not
require that the thing being constructed be made completely impervious, or impenetrable,
in order to qualify as a structure." See Brief of the Appellee p. 9. However, Appelle cites
no authorities, as there are none, in support of its position. Appellee then simply
concludes that "the Board, in its decision, reasonably concluded that because the carport
imposes [some] impervious material, i.e. metal, on or above the ground, it falls with the
definition of the word 'structure.'" Id.
Notwithstanding Appellee's conclusion, the clear evidence of this case as
presented to the board establishes that the structure does not preclude anything from
passing directly through the structure on any side. The only impervious material in the
carport sits approximately 5 XA feet off the ground, supported by 2 inch rods spaced
approximately 2 lA feet apart. Accordingly, the carport itself cannot be deemed a
structure simply because the cover of the carport is said to be made of an impervious
material when the entire rest of the carport is wide open and consists of air.
Therefore, the decision by the Board of Adjustments was not reasonable, but
rather was arbitrary and capricious, thus entitling the Appellant to the relief sought in his
brief.

Appellant is entitled to a variance; alternatively, Appellant should be allowed to
present evidence to that effect

Appellee argues, in its responsive brief filed in this matter, that "the evidence
appellant presented before the board of adjustment failed to satisfy the requirements for a
variance." See Appellee's Brief p. 10. In support of its position, the Appellee states that
"a review of the record shows that the Board considered each of the requirements for a
variance, applied those requirements to the evidence presented by Appellant and
reasonably concluded that none of the requirements had been satisfied. Id. at p. 11.
However, the record accurately demonstrates that the Boards made its analysis
regarding the requirements for a variation without allowing Appellant a meaningful
opportunity to present evidence that could have established that he was entitled to a
variance. Further, it is clear that the Board of Adjustments did not apply the
requirements for a variance to the evidence presented in an attempt to reach a conclusion
as Appellee contends.
Beginning at line 392 of the transcript of the proceedings before the Board of
Adjustments, Eric Larsen simply reads each of the criteria for a variance and then asks
for a motion to pass or fail. R. p. 26. Each criteria is read in turn, and the members of the
board motion and vote in turn on each criteria. Appellant desired to present evidence, but
no meaningful opportunity was given.
Appellee states that the Appellant is barred from presenting additional evidence
regarding his request for a variance because he was afforded sufficient opportunity to
present evidence and make argument for a variance before the Board of Adjustments.

See Appellee's Brief p. 12. However, as the record cited above and the foregoing
argument demonstrates, the Appellant is not barred from presenting additional evidence,
as he has yet to be given a meaningful opportunity to present evidence regarding whether
he is entitled to a variance.
In support of Appellant's position it is important to note the circumstances
surrounding the Board of Adjustment's decision. First, Fillmore City is a scarcely
populated rural town where city council and board members often have knowledge
outside of the proceedings or record which they rely upon to make decisions. Second,
Appellant was not provided opportunity to present evidence to rebut the Board's own
experience. Third, where the Fillmore City ordinance provides that a reviewing court is
limited in its review to the record, since the Board's conclusions were based on the
Board's own external experience, the court is precluded from making any sort of inquiry
into whether the Board's assumptions were based on fact, or on some other capricious or
arbitrary prejudice.
Therefore, the decision of the Board of Adjustment to deny Appellant's request for
a variance, without admitting and considering evidence, makes the decision
unreviewable, arbitrary, capricious and illegal, entitling the Appellant to the relief sought
in his Brief.
The Denial of Appellant's Request to Present Evidence Violates the Due Process
Clause of the Fourth Amendment to the Constitution of the United States of
America

Appellee asserts that the Appellant was provided opportunity to present evidence

before the Board of Adjustment, and that therefore the demands of due process were met,
and in turn, denial of Appellant's request to present evidence to the District Court
regarding a variance, does not violate the tenants of due process. In support of its
argument the Appellee cites Peatross v. Board of Commissioners, 555 P.2d 283 (Utah
1976), which stands for the proposition that due process is duly observed at the
administrative level so long as a hearing is conducted and an applicant is given the
opportunity to present evidence and contentions. See Appellee's Brief p. 14. Appellee
then asserts that the district court properly reviewed the transcript of the proceedings
before the board and correctly based its decision on the record. Id at 14-5.
Obviously, Appellee's entire argument is based on the underlying assumption that
Appellant was in fact given meaningful opportunity to present evidence to the Board of
Adjustment. However, as stated above and in Appellant's Brief, no such opportunity to
present evidence was given to the Appellant. No evidence was presented to the district
court, sitting in its appellate capacity, because the record contains none. Therefore the
court had no means by which to make a meaningful review of the matter. Nor is it
possible for this Court, on appellate review, to determine that the Board of Adjustment
granted meaningful opportunity for the Appellant to present evidence where the criteria
for a variance are read and then a vote is immediately called for and voted upon. R. p.
26. In short, neither the district court nor this Court, nor does the Appellant for that
matter, know the basis for the Board's finding that the requirements for a variance could
not be met by the Appellant.

CONCLUSION
Appellant installed a structure that is not impervious, and therefore is not a
structure under the applicable Fillmore City Municipal Code. The Board of Adjustment's
determination that the covering is a structure is arbitrary, capricious and/or illegal.
Alternatively, Appellant is entitled to a variance, but was not allowed meaningful
opportunity to present evidence to establish his qualification for a variance, in violation
of the due process clause of the Fourteenth Amendment to the United States Constitution.
WHEREFORE, for the foregoing reasons, the Appellant respectfully requests that
this Court enter an Order that the covering is not a structure in that it is not impervious.
Alternatively, Appellant respectfully requests that this Court enter an order remanding the
case to the Trial Court to take evidence in order to determine whether a variance should
be granted, and for any and all other relief deemed just and proper.
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